the timely filing of the contest, and a subsequent civil penalty assessment
;for the violation.  Included in these filings are motions to dismiss,
amended motions, and responses filed by the parties. A summary of these
procedural motions, including my rulings, are set out in.-.a three page
order issued by me on January 28, 1982.  The Order is a matter of
record and its contents need not be repeated herein.

The parties were served with a notice of hearing issued by me on
February 26, 1982, advising them that a hearing would be conducted
on the contest on May 5, 1982, in Birmingham, Alabama,.the hearing
location requested by the contestant. A subsequent amended notice of
hearing which I issued on April 13, 1982, advised the parties of the
specific hearing location in Birmingham for the scheduled hearing.

At the hearing, the parties tendered a motion for approval of a
proposed settlement agreement for the citation in question. The proposal
Includes an agreement by the contestant for a payment of a $210 civil
penalty for the citation, a reduction of $90 from the initial assessment
of $300.  The proposed reduction was based on the assertion that the
gravity of the conditions cited was substantially less than initially
assigned in the Initial assessment made by MSHA's Office of Assessments.

Discussion

The section 104(d)(l) citation issued in this case, No. 173604,
cites a violation of mandatory safety standard 30 CFR 57.19-71, and the
conditions or practices cited by the Inspector states as follows:

Employees were required to stand on loose muddy muck and
ride the muck bucket approximately 70 ft. to a landing.
The muck being muddy caused the footing to be unstable.
This company had previously been cited for men riding
in the muck bucket with materials and the supervision
was told along with employees that they were not to
ride the buckets with materials or muck.  Safety belts
were used by the employees, attached to the rope hook.

The proposed settlement motion was rejected and denied. The parties
were reminded of my previous rulings in this matter, and in particular
the notice of.hearing issued on February 26, 1982, stating that the
issues to be tried in this contest were the fact of violation, whether
it was "unwarrantable", and whether the conditions cited constituted a
"significant and substantial" violation of the cited mandatory safety
standard.

The parties were also reminded of my previous ruling of January 28, 1982,
that since no civil penalty proceeding was filed by the Secretary in
this matter, the normal civil, penalty matters set out in section 110(1)
of the Act are not in issue in these proceedings. Further, since the
Secretary filed no proposal for assessment of a civil penalty in this
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